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#2A-10/18/85 
STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
In the Matter of 
CITY OF WHITE PLAINS. 
Respondent, 
-and- CASE NO. U-728 5 
PROFESSIONAL FIRE FIGHTERS ASSOCIATION. 
INC., LOCAL 274. INTERNATIONAL 
ASSOCIATION OF FIRE FIGHTERS. AFL-CIO. 
Charging Party. 
RAINS & POGREBIN. P.C. (BERTRAND B. POGREBIN, ESQ. 
and JOHN A. RENO, ESQ.. of Counsel), for Respondent 
BELSON. CONNOLLY & BELSON (THOMAS F. DE SOYE. ESQ.. 
of Counsel), for Charging Party 
BOARD DECISION AND ORDER 
The charge herein was filed by the Professional Fire 
Fighters Association, Inc.. Local 274. International 
Association of Fire Fighters, AFL-CIO (Association), which 
represents a unit of fire fighters employed by the City of 
White Plains (City). The charge complains that the City 
improperly amended its fire department manual of procedure 
"by adding thereto certain acceptable weight level 
requirements for current members of said fire department." 
The City acknowledged the amendment but asserted that it 
involved a management prerogative. The Administrative Law 
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Judge (ALJ) disagreed, ruling that the City's unilateral 
action violated §209-a.l(d) of the Taylor Law, and the matter 
comes to us on the exceptions of the City.— 
FACTS 
On October 3. 1983. the City promulgated §57-a of its 
Fire Bureau's Rules and Manual of Procedures, constituting a 
height/weight table for fire fighters. The table is based 
upon the height/weight table developed by Metropolitan Life 
Insurance Company and incorporated in the regulations of the 
Municipal Police Training Council (Council) at 9 NYCRR 
§6000.3(c). These standards had been adopted for police 
personnel pursuant to Executive Law §840(2) which authorizes 
the Council to promulgate rules prescribing "height, weight 
and physical fitness requirements . . . ." 
Paralleling that statute. Executive Law §159-a 
authorizes the Fire Fighting and Code Enforcement Personnel 
Standards and Education Commission (Commission) to promulgate 
rules prescribing standards for fire fighters, but instead of 
referring to "height, weight and physical fitness 
requirements", it refers to education, health and physical 
fitness requirements. The rules of the Commission, unlike 
i/The ALJ dismissed specifications of the charge 
alleging that the City's conduct also violated §209-a.l(a). 
(b) and (c) of the Taylor Law. No exceptions were filed to 
that part of his decision. 
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those of the Council, do not impose height and weight 
requirements. 
The City had first imposed the height and weight 
requirement in 1978 as a qualification for employment. It 
has not. however, attempted to hold employees whose hiring 
was subject to that qualification to those standards once 
they were on the job. 
Although a current employee whose weight exceeds or 
falls short of the maximum or minimum authorized by the 
table could be disciplined, the City has not enforced its 
new rule in this matter. Not only has no employee been 
A disciplined, none has even been directed to meet those 
j 
standards. Rather, the City has used the standard as a 
justification for directing thirteen "grossly obese" fire 
fighters to report to a physician who told them to lose 
weight, but not so much weight as to meet the standard. In 
practice the test for gross obesity has been a determination 
of the chief of the fire department that "a man's stomach is 
bulging out over his beltline." 
The justification for the rule and its enforcement is 
that overweight fire fighters are not likely to be 
physically fit to perform their work, but are likely to be 
short-winded and overtaxed by climbing stairs or carrying 
hoses. In advancing this justification, the City relies 
j primarily on common knowledge rather than actual evidence, 
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although the fire chief testified that overweight fire 
fighters were less agile and that he observed one of the 
overweight fire fighters having a hard time breathing while 
pulling a fire hose. 
THE DECISION OF THE ALJ 
In the ALJ's analysis, the key question is whether the 
rule promulgated by the City is a mandatory subject of 
negotiation. To resolve this question, he applied the 
balancing test first utilized by this Board in City School 
District of the City of New Rochelle. 4 PERB 1PO60 (1971). 
That test balances the impact of the rule in question on the 
employer's ability to perform needed services for its 
constituency against its impact on terms and conditions of 
employment. He found that the new rule had no impact on the 
ability of the employer to perform its public service as 
evidenced by the fact that the employer made no effort to 
apply it as written. Although this unapplied rule has not 
had a significant impact upon the fire fighters, the ALJ 
found that — particularly because of the potential for 
disciplinary action — the impact was sufficient to outweigh 
the City's interest. Accordingly, he ordered the City to 
rescind its rule. 
DISCUSSION 
The City's primary argument is that its interest in 
agile and effective fire fighters is a substantial one as it 
relates to the quality of the firefighting service it 
Board - U-7285 
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provides to its constituency. While it concedes that no 
disaster has yet resulted from the claimed obesity of some 
of its fire fighters, it asserts that the potential is 
present, and that such potential is more important than the 
potential of discipline being imposed upon obese fire 
fighters. 
In support of its position, it points to our decisions 
in West Hempstead UFSD. 14 PERB 1P096 (1981), and Town of 
Brookhaven. 17 PERB 1f3087 (1984). Those cases hold that a 
public employer may make a unilateral decision that a 
classification of its employees is not qualified to perform 
the duties assigned to it and therefore replace those 
employees. A fortiori, the City contends, a public employer 
may act unilaterally to upgrade the qualifications of such 
employees instead of replacing them. 
While the City's primary argument has merit, we find it 
inapplicable to the facts of the case. Some level of 
obesity on the part of fire fighters may indicate a 
potential for difficulties in firefighting. A public 
employer may. therefore, adopt obesity standards that are 
reasonably related to the avoidance of such difficulties. 
On the record before us, however, we find no reasonable 
relationship between the work rule adopted and the goal 
sought to be accomplished. Indeed, the City's failure to 
apply its new work rule, in effect, concedes this. 
* 9988 
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West Hempstead and Brookhaven are not supportive of the 
City's position. In both those cases, the public employer 
found that the qualifications of a classification of 
employees were inadequate to perform an assigned task and it 
reassigned the task. Here, the City did not find the 
classification to be inappropriate but it did conclude that 
some individuals within the classification were not 
qualified because they were excessively overweight. Without 
determining how much overweight is excessive, it arbitrarily 
adopted a standard which was not a reasonable one. 
The City's second argument is that the availability of 
interest arbitration under §209.4 to resolve fire fighter 
impasses requires a narrower scope of mandatory negotiations 
than would otherwise be applicable. This argument was 
rejected in City of Albany (Police Officers). 7 PERB 1f3078 
(1974). and City of Albany (Fire Fighters). 7 PERB 1P079 
(1974). We rely on the reasoning of those decisions here. 
In affirming the ALJ's decision and accepting his 
proposed remedial order, we note that the City is not 
without recourse in protecting its legitimate interests. 
Civil Service Law §72 provides, in pertinent part, for the 
suspension of an employee who, in the judgment of the 
employer, is not fit to perform the duties of his or her 
position by reason of a physical or mental disability. 
Board - U-7285 -7, 
NOW. THEREFORE. WE ORDER the City to: 
1. Immediately rescind and cease enforcement of 
Section 57-a of the Fire Bureau's Rules and Manual 
of Procedures as adopted in October 1983; 
2. Remove and destroy physicians' reports or other 
documents issued pursuant to Rule Section 57-a from 
any employment or personnel files kept or 
maintained by the City or its agents; 
3. Negotiate in good faith with the Association 
with respect to the terms and conditions of 
employment for employees in the Association's 
negotiating unit; 
4. Sign and post notice in the form attached at 
all locations at which any unit employees work in 
places ordinarily used to post notices of 
information to unit employees. 
DATED: October 18. 1985 
Albany. New York 
Harold R. Newman. j/A.^
tu. 
Chairman 
Walter L. Eisenberg. Membe 
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APPENDIX 
PURSUANT TO 
THE DECISION AND ORDER OF THE 
NEW YORK STATE 
PUBLIC EMPLOYMENT RELATIONS BOARD 
and in ordm to effectuate tha policies of the 
NEW YORK STATE 
PUBLIC EMPLOYEES' FAIR EMPLOYMENT ACT 
wa hereby notify a l l employees in the negotiat ing unit represented by the 
Professional Fire Fighters Association, I n c . , Local 274, In te rna t iona l 
Association of Fire F ighters , AFL-CIO (Association) that the City of 
White Pla ins w i l l : 
1. Immediately rescind and cease enforcement 
.of Section 57-a of the Fire Bureau's Rules and 
Manual- of Procedures as adopted in October 1983; 
2 . Remove and d e s t r o y a l l p h y s i c i a n s ' r e p o r t s 
o r o t h e r documents i s s u e d p u r s u a n t t o Rule S e c t i o n 
5 7 - a from any employment o r p e r s o n n e l f i l e s k e p t 
o r m a i n t a i n e d by t h e C i t y o r i t s a g e n t s ; 
3 . N e g o t i a t e i n good f a i t h w i t h t h e A s s o c i a t i o n 
"with r e s p e c t t o t h e t e r m s and c o n d i t i o n s of 
employment f o r employees i n t h e A s s o c i a t i o n ' s 
n e g o t i a t i n g u n i t . 
CITY OF WHITE PLAINS 
Dated By 
(Representative) (Title) 
This Notice must remain posted for 30 consecutive days from the date of posting, and must not be altered, 
defaced, or covered by any other material. 
#2B-10/18/85 
STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
In the Matter of 
OYSTER BAY-EAST NORWICH CENTRAL SCHOOL 
DISTRICT. 
Respondent, 
-and~ CASE NO. U-7699 
OYSTER BAY-EAST NORWICH ADMINISTRATORS 
ASSOCIATION. 
Charging Party. 
ROBINSON & LYNCH. ESQS. for Respondent 
SOLLEDER & SOLLEDER. ESQS. (GEORGE J. SOLLEDER. JR.. 
ESQ., of Counsel), for Charging Party 
BOARD DECISION AND ORDER 
This matter comes to us on the exceptions of the Oyster 
Bay-East Norwich Administrators Association (Association) to 
the decision of an Administrative Law Judge (ALJ) dismissing 
its charge against the Oyster Bay-East Norwich Central School 
District (District). The charge alleges that the District 
violated §209-a.l(a) and (c) of the Taylor Law by abolishing 
the negotiating unit position of Assistant Principal at its 
middle school and dismissing the incumbent, Ralph Pepe. The 
charge also alleges a violation of §209-a.l(d) of the Taylor 
s 9992 
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Law in that the District unilaterally reassigned Pepe's 
duties to two other unit employees and refused to negotiate 
the impact of the reassigned duties upon them. 
The ALJ dismissed the (a) and (c) specifications on the 
basis of his finding that the record did not establish 
improper motivation. He dismissed the (d) specification on 
the basis of his conclusion that there was no duty to 
negotiate the reassignment of Pepe's duties and his finding 
that the record does not establish a refusal to negotiate 
impact. 
FACTS 
1. The §209-a.l(a) and (c) specifications. 
Sometime before December 1982, then Superintendent 
Emkoff formulated a plan to save the District money because 
of declining enrollment and alleged "top heavy" 
administration. Step 1 called for the elimination of the 
position of Assistant Superintendent for Instruction; this 
was accomplished in 1982. Step 2 called for the elimination 
of the position of the Assistant Principal of the middle 
school at the end of the 1982-83 school year. 
In May 1982, the proposed budget for the District for 
the 1982-83 school year was defeated by the voters. In 
order to cut expenses for a revised budget, the hours of 
three unit employees were reduced with a concomitant 
reduction in their salaries. The three positions were those 
Board - U-7699 -3 
of Pepe. whose salary was $45,755, Thomas Miller, the 
elementary school principal, and William Toner, the Director 
of Athletics and of Physical Education. Health and 
Recreation. Miller. Toner and Pepe brought a lawsuit 
against the District in July 1982 alleging a breach of 
contract. The lawsuit was settled in March 1983 when the 
District agreed to pay them their salaries in full. 
In December 1982 or January 1983. while the lawsuit was 
pending, the Board of Education and then Superintendent 
Stevens discussed implementation of the second step of the 
Emkoff plan. i.e. the elimination of the Pepe position. The 
decision was made to eliminate that position, but not at the 
end of the current school year as called for in the plan. 
Rather, it was decided to extend the position until the end 
of the following school year "to give him [Pepe] enough time 
to look for another position and also to protect his 
retirement rights." Pepe was approaching age 55 at the time. 
During the following year, one of Pepe's assignments, 
chairmanship of the committee on the handicapped, was 
reassigned as an extra-compensation position to a school 
psychologist and another employee at the cost of $1,500 to 
the District. The District contemplated reassigning several 
of Pepe's other duties as extra-compensation positions, such 
reassignments to be made when his position would be 
Board - U-7699 -4 
terminated. It was contemplated that such reassignments 
would be to positions to be created bearing the title dean 
and carrying an aggregate salary of $15,000. 
These deanships were not created and most of Pepe's 
additional duties were eventually transferred to John Russo. 
the middle school principal, with no additional stipend. 
Pepe's responsibility for the adult education program was 
transferred to John Shields, the high school principal, also 
without any extra compensation. 
A new superintendent, McLean, was appointed as of July 
1. 1983. He advised the Board not to fire Pepe. He 
considered Pepe, although the most junior, to be the most 
competent of his administrators in the District. He thought 
that Pepe was underused and wanted to assign to him some of 
the duties of the eliminated position of Superintendent of 
Instruction. His advice was rejected. 
In November 1983. elementary school principal Miller 
was asked to meet with the Board of Education in response to 
parental complaints concerning the school's reading 
program. He denied the legitimacy of the complaints and 
there is nothing further about the matter in the record. 
Director of Athletics Toner wrote to the Superintendent 
on August 16, 1984. from his summer home in Rhode Island 
advising him that he could not report to work because of 
^ 
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illnesses. The Superintendent responded that he would have 
to be examined by a physician at the District's expense in 
order to obtain a second opinion as to his availability to 
work. Toner then retired. 
2. The §209-a.l(d) specification. 
The Association demanded negotiations regarding the 
impact of the reassignment of Pepe's duties to middle school 
principal Russo. The parties met on several occasions to 
negotiate the Association's demands, which included a 
proposal that Russo be paid the $15,000 that the District 
had contemplated paying to the deans. They reached no 
). agreement on the matter; they even disagreed as to whether 
there was any impact upon Russo. The last negotiation 
session was on July 17. 1984. The Association did not 
request any further meetings. 
There were no negotiations with respect to the impact 
of the assignment of Pepe's adult education duties to high 
school principal Shields. The Association asked 
Superintendent McLean if the District planned to negotiate 
the impact. McLean did not refuse to do so but the 
Association never submitted any proposals. 
DISCUSSION 
1. The §209-2.1(a) and (c) specifications. 
The Association argues that the criticism of Miller, 
J the requirement that Toner submit to a medical examination 
9996 
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and the decision to eliminate Pepe's position all reflect 
animus towards them for having brought a lawsuit against the 
District. The ALJ was not so persuaded. He concluded that 
the Miller incident was routine and de minimus, and that the 
District's handling of the Toner incident was reasonable. 
Accordingly, he rejected the allegation of a pattern of 
recrimination. As for Pepe himself, the ALJ was impressed 
by the District's decision to extend Pepe's employment one 
year and was persuaded that this reflected a consideration 
for him that was inconsistent with animus. 
We affirm these conclusions of the ALJ. 
2. The §209-a.l(d) specification. 
The ALJ found that the general responsibilities of 
Russo and Shields incorporated those duties of Pepe that 
were assigned to them. Accordingly, he found no violation 
of the specification that the mere reassignments of the 
duties constituted improper unilateral action. Insofar as 
these reassignments may have had an impact upon Russo and 
Shields, he found that the District did not refuse to 
negotiate these matters. 
The Association argues that the reassignments were 
improper in that they expanded the actual duties of Russo 
and Shields. In doing so it distinguishes between 
"responsibilities" and "duties". As principal of the middle 
9997 
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school. Russo is responsible for maintaining a clean school 
building, it contends, but his duties do not include the 
performance of janitorial functions. The District responds 
that the nature of the duties of a principal and assistant 
principal are not so diverse, and that Pepe's duties were 
appropriate ones for Russo and Shields even though they may 
not have performed some of them while Pepe was a District 
employee. Thus, it contends. Pepe's duties did not 
constitute out-of-title work for Russo or Shields. 
The Association further argues that the District's 
claim of financial concern was pretextual as indicated by 
its willingness to spend a considerable amount of money to 
replace Pepe. The ALJ determined that the record does not 
support this argument. 
We also affirm these conclusions of the ALJ. The 
$1,500 that the District spent to cover Pepe's duties as 
chairman of the committee on the handicapped was not 
unreasonable given Pepe's "lame duck" status. The other 
funds which it contemplated spending were not unreasonable 
given Pepe's salary of $45,755. which it planned to save. 
In any event, it did not expend those additional monies. 
We affirm the findings of fact and conclusions of law 
of the ALJ related to the (d) specification. 
9998 
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NOW. THEREFORE. WE ORDER that the charge herein be. and 
it hereby is. dismissed. 
DATED: October 18. 1985 
Albany. New York 
aroldnR. Newman. Chairman 
Walter L. Eisenberg, Member 
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STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
In the Matter of 
ADJUNCT FACULTY ASSOCIATION, 
Respondent, 
-and- CASE NO. U-7841 
COUNTY OF NASSAU, 
Charging Party. 
AXELROD. CORNACHIO & FAMIGHETTI. ESQS. (JOSEPH P. 
FAMIGHETTI, ESQ., of Counsel), for Respondent 
BEE & DeANGELIS. ESQS. (PETER A. BEE, ESQ.. of 
Counsel), for Charging Party 
BOARD DECISION ON MOTION 
The Adjunct Faculty Association (Association) represents 
the adjunct faculty of the Coiumunity College of the County of 
Nassau (College). On November 21. 1984. the County of Nassau 
(County) filed an improper practice charge alleging that the 
Association was insisting upon the negotiation of a seniority 
clause. The clause sought is one that was in the parties' 
prior agreement. The County's position, however, is that it 
is a unitary nonmandatory subject of negotiation. 
On May 2, 1985, the Administrative Law Judge (ALJ) 
determined that it was a nonunitary demand, some parts of 
49000 
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which were mandatory subjects of negotiation and others 
nonmandatory.- In relevant part, the ALJ determined that 
a demand that assignments be made on the basis of seniority 
is a mandatory subject of negotiation to the extent that such 
assignments would be limited to employees who satisfy the 
qualifications set by the College. 
Neither party filed exceptions to the ALJ's decision. 
On July 1. 1985 the Commission on Higher Education of 
the Middle States Association of Colleges and Schools 
(Commission) wrote to the president of the College advising 
him that all faculty assignments must be made "on the basis 
of academic qualifications and on the basis of factors which 
favor student needs and not on the basis of seniority." The 
letter further indicated that "the current situation does not 
meet the Commission's accreditation criteria . . . ." 
The College then retained Theodore M. Black. Sr.. 
Chancellor Emeritus of the Board of Regents, as a consultant 
and, on September 4, 1985. he advised it to comply with the 
standard of the Commission that "academic qualifications and 
student needs must take precedence in course assignments." 
[emphasis in original] 
1/18 PERB ^4557 (1985). 
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The County asserts that these two letters constitute 
"new facts" indicating a "grave threat to the college's 
accreditation . . . ." Accordingly, it moves for the 
reopening of the ALJ's decision. The Association opposes 
the County's motion. 
This Board has granted motions to reopen proceedings 
2/ 
on the basis of newly discovered evidence.— This is in 
accordance with Evans v. Monaghan. 306 N.Y. 312, 326 
(1954), in which the Court of Appeals held that reason 
"calls for application of the law of newly discovered 
evidence to administrative determinations where that can be 
done in conformity with the limitations on the rule which 
the courts have imposed upon themselves." 
One of the limitations imposed by courts is to refuse 
to reopen proceedings when, with due diligence, the new 
evidence was obtainable before the close of the original 
3 / 
trial.—' Applying this limitation, we deny the motion. 
The County could have solicited the position of the 
Commission and obtained it in sufficient time to have 
introduced it in evidence before the close of the record. 
A second limitation imposed by the courts is that the 
evidence, if introduced at a trial, would probably have 
2/see City of Poughkeepsie. 18 PERB ir3066 (1985). 
1/Collins v. Central Trust Co., 226 App. Div. 486 
(1929). 
10002 
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4/ . . . produced a different result.— That limitation, too. 
leads us to deny the motion herein. We conclude that the 
advice of Chancellor Emeritus Black is consistent with the 
decision of the ALJ. The ALJ found that seniority may not 
take precedence over qualifications, as determined by the 
college. We note that the threat to the College's 
accreditation referred to in the Commission's letter to 
President Fanelli is based, in indeterminate part, on an 
apparent misconception of the relationship between academic 
qualifications and seniority in the assignment of courses. 
Seniority is accorded a role by the Association's proposed 
seniority demand, but not one which takes precedence over 
5/ 
eligibility and qualifications.— We also observe that 
the seniority proposal is not entirely new; there has been 
a seniority provision in the parties' prior collective 
bargaining agreement. 
Furthermore, while action by the Commission 
withdrawing its accreditation would be a grievous blow to 
the College, such accreditation is not required as a matter 
iL/cPLR Rule 5015(a)2 authorizes courts to relieve a 
party from a judgment upon the ground of "newly discovered 
evidence which, if introduced at the trial, would probably 
have produced a different result . . . ." (emphasis 
supplied) 
•5/see. for example, section 10.1(f) of the 
Association's seniority proposal. 
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of law. Thus, the principle that a provision of a contract 
which cannot be performed legally is invalidated is not 
applicable. Moreover, the ALJ's holding that the seniority 
demand is a mandatory subject of negotiation does not 
compel the County to agree to it in negotiations. Whether 
it chooses to do so. or to make alternative concessions in 
order to have the clause removed from the contract, is a 
matter that goes to the merits of the proposal rather than 
to its negotiability. 
Finding that the proffered new evidence could, with 
reasonable diligence, have been obtained before the close 
of the record, and that, in any event, its admission would 
not probably have produced a different result, 
WE ORDER that the motion to reopen the proceeding 
herein be, and it hereby is, denied. 
DATED: October 18, 1985 
Albany, New York 
Walter L. Eisenberg, Membej 
#2D-10/l8/85 
STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
In the Matter of 
COUNTY OF MONTGOMERY. 
Respondent, 
-and- CASE NO. U-7893 
CIVIL SERVICE EMPLOYEES 
ASSOCIATION. INC.. LOCAL 1000, 
AFSCME. AFL-CIO, 
Charging Party. 
THEALAN ASSOCIATES. INC. (JOSEPH T. KELLY), for 
Respondent 
ROEMER 5, FEATHERSTONHAUGH. P.C. (CLAUDIA R. McKENNA, 
ESQ., of Counsel), for Charging Party 
BOARD DECISION AND ORDER 
This matter comes to us on the exceptions of the County 
of Montgomery (County) to the determination of an 
Administrative Law Judge (ALJ) that it violated §209-a.l(d) 
of the Act by unilaterally instituting a new policy requiring 
all County employees who operate a County-owned vehicle to 
obtain a County driver's permit. In doing so, the ALJ 
sustained, in part, a charge filed by the Civil Service 
Employees Association, Inc., Local 1000. AFSCME, AFL-CIO 
(CSEA).-/ 
i^The ALJ dismissed that part of the charge which 
alleged that the County's action violated §§209-a.l(a) and 
(b) of the Act. CSEA has not filed exceptions to that 
determination. 
Board - U-7893 
The record shows that on October 16, 1984, the County 
Board of Supervisors adopted Resolution 317 establishing 
rules and regulations for the assignment, use and maintenance 
of County-owned vehicles. The County put the new policy into 
effect on December 13, 1984. The County instituted the new 
rules without negotiating with the CSEA. The CSEA's charge 
was filed on December 21, 1984. 
The new rules provide that County employees cannot drive 
County vehicles without the possession of a County driver's 
permit. Prior to these new rules, employees were only 
required to have valid New York State driver's licences. 
Employees must apply for and obtain such permit. The rules 
state that to be eligible for the permit, an employee must 
1) be at least 18 years of age and have a valid State 
driver's license, 2) have a safe driving record as determined 
by the County Administrator or his designee, and 3) be 
nominated to drive a County vehicle by his or her department 
head. The new rules also provide for a review of the 
employee's driving record to insure continued eligibility for 
the permit; establish an appeal procedure if the permit is 
denied or revoked; and list actions that may be the cause for 
discipline, which include the operation of a County vehicle 
without a permit. 
The record also shows that, although not specified in 
the rules, the phrase "safe driving record" would be 
113006 
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interpreted so that a County employee might lose his permit 
by reason of one or more accidents or traffic violations that 
were not deemed sufficient for revocation of his State 
license. Accidents or traffic violations occurring while the 
employee was driving a private vehicle on his or her own time 
would be considered in the County Administrator's 
determination as to whether the employee had a safe driving 
record. 
The record also shows that denial or revocation of the 
permit of an employee whose normal job duties include driving 
a vehicle would render that employee ineligible to perform 
those normal job duties. The County does not intend to 
discipline such an employee solely because of the loss of the 
permit, but intends to require such an employee to take a 
defensive driving course on County time at County expense as 
a necessary, but apparently not sufficient, prerequisite to 
reinstatement of the permit. The record shows that employees 
who refuse to cooperate with the new policy will be subject 
to disciplinary action for insubordination. 
The new policy was promulgated because of the County's 
concerns over the safe and efficient use of County vehicles, 
rising insurance costs and the necessity to formalize policy 
regulating the use of County-owned vehicles. 
Applying the balancing test used by this Board in County 
of Rensselaer, 13 PERB ir3080 (1980). the ALJ determined that 
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this work rule is a mandatory subject of negotiation and that 
its unilateral promulgation was an improper practice. In its 
exceptions, the County urges that its new permit requirements 
are not mandatorily negotiable because they relate to the 
quality of service it seeks to provide, including the safe 
2/ 
operation of its equipment.— The CSEA contends that the 
County's driver's permit rule has a substantial impact on the 
terms and conditions of employment of the affected employees 
and is, therefore, a mandatory subject of negotiation. 
DISCUSSION 
We have previously stated: 
In determining whether a work rule is a 
mandatory subject of negotiation, the 
Board must strike a balance between an 
employer's freedom to manage its affairs 
and the right of employees to negotiate 
their terms and conditions of 
employment.-3-/ 
In applying such a balancing test, it is unavoidable 
that the nature of each work rule under consideration must 
be fully examined to determine which interest predominates. 
i/The County relies heavily on the decision of an ALJ 
in County of Ulster, 16 PERB V4646 (1983), in which a 
driver permit policy considered by the ALJ was determined 
not to be a mandatory subject of negotiation. That 
decision was not appealed to this Board. Accordingly, we 
cannot consider it as binding precedent. 
I/County of Rensselaer. 13 PERB ir3080 (1980), at 3127, 
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Implicit in this test is the recognition that simply 
because a work rule relates to the employer's mission, it 
does not follow that the employer is necessarily free to 
act unilaterally in the manner in which it chooses to act. 
If it is faced with an objectively demonstrable need to act 
in furtherance of its mission, the employer may 
unilaterally impose work rules which are related to that 
need, but only to the extent that its action does not 
significantly or unnecessarily intrude on the protected 
interests of its employees. Thus, we must weigh the need 
for the particular action taken by the employer against the 
extent to which that action impacts on the employees' 
working conditions. 
Undoubtedly, the County has the right to insure the 
safe operation of its vehicles and that employees who drive 
them have safe driving records. The new permit procedure 
was adopted by the County in light of these legitimate 
concerns. There is no evidence in this record, however, 
that the County was faced with a new or acute problem in 
connection with the driving experience of its employees. 
Other than a general expression of concern about rising 
insurance costs—without any indication that any increase 
is specifically related to adverse experience of its 
drivers—and a need for more formalized procedures, there 
is no demonstration in this record of any compelling 
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need for the County's adoption of this particular 
4/ policy.— 
On the other hand, the new permit policy impacts 
extensively on the County's employees and their terms and 
conditions of employment. Indeed, its full implications 
and the possible consequences to the employees cannot be 
determined, since so much of the policy's application rests 
in the sole discretion of the employer. Under this new 
work rule, the employee must apply for the permit. Before 
the permit' is granted, the employee's driving record--on 
and off the job--must be evaluated. If the permit is 
denied, the employee must participate in an appeal process 
if he desires to obtain the permit. In the meantime, the 
employee may not operate a County vehicle, even if such 
operation is a normal part of his job duties. If a granted 
permit is subsequently revoked, the employee is similarly 
not permitted to drive a vehicle, even if such operation is 
a normal part of his job duties. If the permit is revoked, 
the employee must participate in a defensive driving course 
and/or participate in the appeal process. The employee 
will be evaluated not only on his job performance but on 
l/Compare West Hempstead UFSD, 14 PERB 1F309 6 (1981). 
and Town of Brookhaven, 17 PERB 1f3087 (1984). 
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his driving record during off-duty hours. Failure to 
cooperate in these procedures can subject the employee to 
disciplinary action. 
Applying the test which we have adopted for this type 
of case, we find that there is a clear preponderance of 
factors in support of the conclusion that the new policy-
constitutes a mandatory subject of negotiation. Therefore, 
we find that the County has violated §209-a.l(d) of the Act 
by unilaterally adopting its policy requiring County 
employees to obtain County driver's permits. 
ACCORDINGLY, we affirm the decision of the ALJ, and we 
order that the County of Montgomery: 
1. Immediately rescind and cease 
enforcement of those portions of 
Resolution 317 relating to County 
driver's permits for employees. 
2. Remove and destroy all documents placed 
in employees' personnel files pursuant 
to those portions of Resolution 317 
relating to County driver's permits for 
employees. 
3. Negotiate in good faith with the CSEA 
with respect to terms and conditions of 
employment of employees in the CSEA's 
negotiating unit. 
4. Sign and post a notice in the form 
attached at all locations at which any 
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unit employees work, in places 
ordinarily used to post notices of 
information to unit employees. 
DATED: October 18, 1985 
Albany, New York 
c^^^X 
arold R. Newman, Chairman 
Walter L. Eisenberg, 
11)012 
APPENDIX 
NOTICE TO ALL E 
PURSUANT TO 
THE DECISION AND ORDER OF THE 
NEW YORK STATE 
PUBLIC EMPLOYMENT RELATIONS BOARD 
and in order to effectuate the policies of the 
NEW YORK STATE 
PUBLIC EMPLOYEES' FAIR EMPLOYMENT ACT 
we hereby notify all employees in the unit represented by the Capital Region 
Office of CSEA, Inc., Local 1000, AFSCME, AFL-CIO, that the County of 
Montgomery: 
1. Will immediately rescind and cease enforcement of those portions 
of Resolution 317 relating to County driver's permits for 
employees. 
2. Will remove and destroy all documents placed in employees' personnel 
files pursuant to those portions of Resolution 317 relating to 
County driver's permits for employees. 
3. Will negotiate in good faith with.the CSEA with respect to terms and 
conditions of employment of employees in the CSEA's negotiating 
unit. 
County, of. .Montgomery. 
Dated By (Representative) (Title) 
This Notice must remain posted for 30 consecutive days from the date of posting, and must not pe altered, 
defaced, or covered by any other material. 
#2E-10/l8/85 
STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
In the Matter of 
DELAWARE-CHENANGO BOARD OF COOPERATIVE 
EDUCATIONAL SERVICES. 
Employer. 
-and- CASE NO. C-2958 
DELAWARE-CHENANGO BOCES SUPPORT STAFF 
ASSOCIATION. NEA/NY. 
Petitioner. 
BOARD DECISION AND ORDER 
On June 11, 1985. the Delaware-Chenango BOCES Support 
Staff Association, NEA/NY (petitioner) filed, in accordance 
with the Rules of Procedure of the Public Employment Relations 
Board, a timely petition for certification as the exclusive 
bargaining representative of certain employees employed by the 
Delaware-Chenango Board of Cooperative Educational Services 
(employer). 
The parties executed a consent agreement wherein they 
stipulated that the negotiating unit would be as follows: 
Included: Secretaries. Custodians, Aides, Typists. 
Word Processors, Messengers, Helpers, 
Clerks, Switchboard/Receptionists, Main-
tenance Workers, A. V. Repairs, Accounts 
Payroll Clerks. Press Operators, Van 
Drivers, and Registered Nurses. 
Excluded: Certified Teachers, Supervisors, and 
Administrators. 
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A secret mail-ballot election was held on September 30, 
1985. The results of the election establish that a majority 
of eligible voters in the stipulated unit do not desire to be 
represented by the petitioner.— 
THEREFORE. IT IS ORDERED that the petition be. and 
hereby is. dismissed. 
DATED: October 18. 19 8 5 
Albany, New York 
J2*~0?>*<,<&^u^ 
Harold R. Newman, Chairman 
-klLK&t^Kah^ 
David C. Randies. Member 
Walter L. Eisenberg. Membe. 
1/ Of the 66 ballots cast, 2 were challenged. 16 were for 
and 48 against representation by the petitioner. The 
challenged ballots were insufficient in number to 
affect the results of the election. 
11)015 
#3A-10/18/85 
STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
In the Matter of 
PLAINEDGE UNION FREE SCHOOL DISTRICT. 
Employer, 
-
aild- CASE NO. C-2906 
PLAINEDGE FEDERATION OF TEACHERS, 
NYSUT, AFT. 
Petitioner. 
CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE 
A representation proceeding having been conducted in the 
above matter by the Public Employment Relations Board in 
\ accordance with the Public Employees' Fair Employment Act and the 
Rules of Procedure of the Board, and it appearing that a 
negotiating representative has been selected. 
Pursuant to the authority vested in the Board by the Public 
Employees' Fair Employment Act, 
IT IS HEREBY CERTIFIED that the Plainedge Federation of 
Teachers. NYSUT, AFT has been designated and selected by a 
majority of the employees of the above-named public employer, in 
the unit agreed upon by the parties and described below, as their 
exclusive representative for the purpose of collective 
negotiations and the settlement of grievances. 
Unit: Included: All teacher assistants. 
Excluded: All other titles. 
) 
10016 
Certification - C-2906 page 2 
Further. IT IS ORDERED that the above named public employer 
shall negotiate collectively with the Plainedge Federation of 
Teachers. NYSUT, AFT and enter into a written agreement with such 
employee organization with regard to terms and conditions of 
employment of the employees in the above unit, and shall 
negotiate collectively with such employee organization in the 
determination of, and administration of, grievances of such 
employees. 
DATED: October 18. 1985 
Albany. New York 
Walter L. Eisenberg. Member 
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STATE OF NEW YORK 
PUBLIC EMPLOYMENT RELATIONS BOARD 
In the Matter of 
ENLARGED CITY SCHOOL DISTRICT OF THE 
CITY OF AMSTERDAM. 
Employer. 
-
and- CASE NO. C-2876 
CIVIL SERVICE EMPLOYEES ASSOCIATION. 
INC.. LOCAL 1000. AFSCME, AFL-CIO. 
Petitioner, 
CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE 
A representation proceeding having been conducted in the 
above matter by the Public Employment Relations Board in 
accordance with the Public Employees' Fair Employment Act and the 
Rules of Procedure of the Board, and it appearing that a 
negotiating representative has been selected. 
Pursuant to the authority vested in the Board by the Public 
Employees' Fair Employment Act, 
IT IS HEREBY CERTIFIED that the Civil Service Employees 
Association. Inc.. Local 1000, AFSCME, AFL-CIO has been 
designated and selected by a majority of the employees of the 
above-named employer, in the unit described below, as their 
exclusive representative for the purpose of collective 
negotiations .and the settlement of grievances. 
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Unit: Included: Typist, stenographer, keypunch 
operator, telephone operator, account 
clerk, senior stenographer, principal 
stenographer, teacher registry agent. 
Excluded: All other employees. 
Further, IT IS ORDERED that the above named public employer 
shall negotiate collectively with the Civil Service Employees 
Association. Inc.. Local 1000, AFSCME. AFL-CIO and enter into a 
written agreement with such employee organization with regard to 
terms and conditions of employment of the employees in the unit 
found appropriate, and shall negotiate collectively with such 
employee organization in the determination of. and administration 
of, grievances of such employees. 
DATED: October 18, 1985 
Albany, New York 
' ^ / ^ ^ Q ^ - ^ & A y 
H a r o l d R. Newman, Chairman 
W a l t e r L. E i s e n b e r g , Memoer 
